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CLACKAMAS RIVER WATER BOARD OF COMMISSIONERS

REGULAR BOARD MEETING
 BOARD INDEX OF AUDIOTAPE
November 14, 2013
	COMMISSIONERS PRESENT:
	STAFF PRESENT:

	Larry Sowa, President
	Lee Moore, General Manager

	Ken Humberston, Secretary
	Carol Bryck, Chief Financial Officer

	Hugh Kalani, Treasurer
	Bob George, District Engineer


Dave McNeel 
Adam Bjornstedt, Engineering Manager
Grafton Sterling
Adora Campbell, Exec Asst. to the Board
	
	CRW Employees:  Donn Bunyard,  Rob Cummings, Kham Keobounnam


VISITORS:
Patricia Holloway, Brian Johnson, Mona Kalani, Bill Kabieseman (Berry, Elsner & Hammond), Barbara Kemper,   John Lewis (City of Oregon City), Warren Mitchell, Ernie Platt, Bill Schulenberg
Call to Order 

The meeting was called to order at 6:00 pm by President Sowa. The pledge of allegiance was recited.
MOTION:
Ken Humberston moved to approve the agenda, as presented. Hugh Kalani seconded the 
motion. 


MOTION CARRIED 4-1

Ayes:

Humberston, Kalani, Mc Neel, Sowa

Nays:

Sterling

Abstentions:
None

Commissioner Sterling requested a roll call vote on all each board motion.

The Board recessed the regular meeting to open the public hearing on the ORS 190 Agreement between Clackamas River Water (CRW) and Sunrise Water Authority (SWA).

Public Comment

Bill Kabeiseman – Garvey, Schubert and Barer

Mr. Kabeiseman provided documents to the General Manager that included 1) his letter to CRW dated November 14, 2013; 2) the City of Oregon City’s Comprehensive Plan for June 2004 and the Water Distribution System Master Plan for January 2012; and 3) Maps – one map of Oregon City’s water service areas dated June 1st, 2005, one map plotting potential urban growth boundary (UGB) expansion for industrial lands dated 2004, and one map showing CRW service territory outside the UGB dated February 3, 2006. 

Kabeiseman reiterated the valued relationship between CRW and the City of Oregon City; however, they did have concerns about the proposed ORS 190 intergovernmental agreement (IGA) with Sunrise Water Authority (SWA). The agreement appeared to create an entity that distributed a water source to SWA and based on some of the language, if the intent was to prevent the withdrawal of CRW territory by the City of Oregon City under SWA’s authority status and to assign this territory to the new entity there was no legal authority to do so. A defined political process for public vote was required to assign or withdraw territory. Additionally, the last time the Clackamas County Commissioners tried to create authority status for CRW it was appealed to Metro by City of Oregon City and South Fork Water Board (SFWB) and Metro found it didn’t comply with the Metro code. In the opinion of Oregon City and SFWB this proposed agreement had similar flaws. Until these issues were dealt with in the agreement, the entities would find themselves again spending funds on attorney fees to clarify these issues. He urged CRW and SWA to reconsider this agreement.

John Lewis, Public Works Director for City of Oregon City

Mr. Lewis reiterated the positive working relationship between the two entities, the proposed engineering study and Article 4.5. As a civil engineer, the relationship with CRW’s engineering and operations staff was excellent and good outcomes had been produced. Redundancy between the City and CRW for providing water to the south distribution system was valued and important to the City. The engineering study continued to proceed with a consultant hired to look at ways to partner with CRW in serving areas within the City limits. Viable solutions were possible, but the City had not been motivated to proceed with the engineering study due to timing as well as the Commission environment between the entities. Confidence in the relationship was important for good engineering decisions and as proposed, the agreement did not foster this success. In Article 4.5, having a requirement for a unanimous vote could create difficulty in moving forward on future decisions. He asked the Board to reconsider this provision. 

In response to Sterling, Lewis understood there would be a new ORS 190 Commission consisting of three (3) members from each entity. Lewis said the City of Oregon City was aware of the agenda item to form an IGA with the City of Happy Valley. Sterling re-emphasized the increased cost to forming an ORS 190 organization.


Commissioner Humberston confirmed with Lewis the Oregon City’s main objection to the ORS 190 agreement was the provision of authority status for CRW. Humberston asked if the City would be willing to compensate CRW for any infrastructure and bonded indebtedness assigned to areas that may be annexed into Oregon City’s service boundary. He confirmed the CRW Board did not intend to transfer assets to the new entity at the present time and the purpose of the agreement was to serve the ratepayers by providing economies of scale.


Kabeiseman said this type of discussion could be pursued between the two entities. There were existing agreements in place for this process. Lewis wasn’t sure they included a provision for reimbursement.
Sterling said it was important for Oregon City to know the ratepayers were not against the City annexing CRW territory because they were in favor of growth for job creation.  He was not in favor of the agreement.
Commissioner Sowa asked for the Metro code being referenced. Kabeiseman provided Chapter 3.09 regarding boundary changes. In response to Sowa, he only referenced those areas he thought applicable in the code. In chapter 3.09.050 when a new entity is formulated, certain criteria had to be addressed requiring entities to be consistent in application with other agreements/plans like the water master plan, etc. Lewis affirmed the continued positive, valued relationship with CRW engineering staff; his objections were not meant to threaten this continued relationship and water would continue to be provided to ratepayers.


Patricia Holloway, Ratepayer
Ms. Holloway researched this agreement, the Metro code and the formation documents at the time of the CRW-Clairmont merger. From her review, there was an understanding that the City of Oregon City would continue to annex territory. The Metro code, as it related to urban providers, indicated that prior to annexation the entity was expected to establish the capability to provide a full range of urban services. She had reviewed an estimated 40 water/sewer agreements and all establish Oregon City and CRW had a special agreement to provide the urban service. From these documents, CRW’s physical boundaries were established, it was understood that Oregon City would service up to the UGB and the remainder of the unincorporated area would be served by CRW. With regard to the ORS 190 agreement, the original promise to ratepayers was to validate the agreement in court. This provision had been removed. She believed if this agreement was challenged, Oregon City would prevail. She restated her concerns of CRW providing 10 MGD to SWA without receiving reimbursement; and, with CRW’s proposed agreement with City of Happy Valley to expand and restore infrastructure related to expanded territory and because SWA was not financially capable of paying for increased expansion in infrastructure, CRW ratepayers may be required to pick up these additional costs with bonds. She did not understand giving away water and not going through with the validation process in light of the threat of impending litigation.  She urged the Board to delay approval of the agreement.
In response to Humberston, Moore said the engineering study with Oregon City had been discussed for several years and while both entities had agreed, in concept, to conduct the study it had not moved forward. Now, the study was underway and being reviewed by Oregon City’s consultant. The understanding was many of the outcomes from this study would collectively address water provision for the south side. Prior Commissioners, the Mayor and Moore had met to discuss the Joint Operating Plan and continued discussions were well established. He confirmed CRW was not trying to expand its boundaries. The City of Happy Valley asked CRW to be its water provider and asked for a written agreement defining water service provided by SWA and water service provided by CRW and nothing more. It mentioned equipment and assets but this was directly related to the provision of water. Moore confirmed there was no interest from CRW in taking territory within Oregon City’s urban growth boundary; however, upon completion of the engineering study, there had been discussion on reviewing existing IGA’s – in some cases 20-year old agreements between Oregon City and CRW - to determine if revision was required. There was no intent to gain authority status within the UGB and the District didn’t have this authority.  CRW desired certainty on territory where its infrastructure was maintained and developed that should these areas should be subsequently annexed wanted to ensure the CRW ratepayer would be appropriately reimbursed. Lastly, CRW was not “giving away water.” SWA would purchase any water taken from CRW. What was being proposed was reserving a certainty of water supply. This amount was 7.5 MGD over and above the 2.5 already being purchased. If any other water provider needed additional supply, CRW had a remaining 10 MGD of treated water to provide. 

In response to Humberston, these agreements were aligned to and in support of Board direction for the General Manager to seek additional customers for its excess water supply and capacity. It was also the same direction given at the beginning of discussions regarding an ORS 190 agreement. 
Cyndi Lewis-Wolfram, Ratepayer 
Ms. Lewis-Wolfram thanked the Board for their consideration of the agreement. This agreement had been developed for nearly 7 years and Holloway had been included at the beginning of the process. The Board had directed the General Manager to find additional sources for water purchase, boundary protection and improved utilization of existing infrastructure. Feedback from other providers had been actively sought and feedback received was mixed. Provided the agreement had been legally reviewed, she urged the Board to move forward in seeking viable economic options for the ratepayer.
MOTION:
Ken Humberston moved to close the public hearing on the ORS 190 agreement. Hugh Kalani seconded the motion.


MOTION CARRIED 4-0


Ayes:

Humberston, Kalani, McNeel, Sowa

Nays:

Sterling


Abstentions:
None

Agenda Item 1.0:
Ordinance 03-2013:  Second Reading, by title only, An Intergovernmental Cooperative Agreement with Sunrise Water Authority pursuant to ORS 190
MOTION:
Ken Humberston moved to approve Ordinance 03-2013 approving an Intergovernmental Cooperative Agreement with Sunrise Water Authority entered into pursuant to ORS Chapter 190 and that the completion of remaining items for the final draft agreement is included as direction to staff prior to final completion. Hugh Kalani seconded the motion.
Sterling said the agreement needed to be stopped because ratepayers would lose nine-percent (9%) and inappropriate and fraudulent rate increases would follow. The Board should validate this agreement in court and avoid potential litigation as referenced in the comments made by the City of Oregon City and SFWB.
Humberston said the Board had discussion regarding the “9%” referenced by Sterling and asked the General Manager to recap.

Moore said as a result of the settlement agreement with South Fork Water Board (SFWB), the consent decree said SFWB could charge the same rate of return to CRW that CRW charged to their wholesale customers, i.e., Sunrise Water Authority (SWA). At the time, CRW was charging SWA a “9%” rate of return – which was too high when compared to the current interest rate - and changed the rate to “prime interest rate plus 1”. At the end of the year, CRW received a “true-up” from SFWB in excess of $50,000 as a result.
Sterling said by shutting down Well #1, CRW was paying $125,000 more per year to SFWB for water CRW could generate. SFWB had offered a winter rate that was a reasonable rate of water to develop Well #1 as a potential reservoir. Monies had been spent with Black and Veatch to develop this well. He felt the general managers and the appointed board members would directly benefit from the ORS 190 agreement and the ratepayers would be footing the bill. 

MOTION CARRIED 4-1

Ayes:

Humberston, Kalani, McNeel, Sowa

Nays:

Sterling


Abstentions:
None


Moore conducted the second reading of Ordinance 03-2013, by title only.

Agenda Item 2.0:
Resolution 10-2014:  First reading, by title only, amending the Local Contract Review Board (LCRB) Rules

Moore conducted the first reading of Resolution 10-2014, by title only. At the work session scheduled for November 25th, 2013 the Board would further review the LCRB Rules.

Agenda Item 3.0:
Resolution 11-2014:  Approve an Intergovernmental Agreement with the City of Happy Valley for Provision of CRW Water Service within the City and Common Interest in Coordination of Planning, Permitting, Construction, Operation and Maintenance of Water Infrastructure.
MOTION:
Ken Humberston moved to approve Resolution 11-2014 the intergovernmental agreement between the City of Happy Valley and Clackamas River Water. Hugh Kalani seconded the motion. 

Public Comment
Barbara Kemper, Ratepayer

Referencing Page 1 of the agreement, under Section 2 under ‘jurisdiction’:  What happens if the City annexes territory and CRW can’t serve the area? Does CRW have the right to not provide service if it is not feasible? Referencing Page 2, Section 4.2 under ‘financial conditions’:  What does it mean that CRW reserves all rights regarding the City’s legal authority to impose fees? The City of Happy Valley needed a water provider; therefore, why would CRW pay anything to the City?
Moore confirmed CRW had the right not to provide service if it was unfeasible. Currently, there was discussion on whether cities could charge public entities franchise fees. As long as the CRW ratepayer knows where the fees are generated from, it becomes a pass through for the District and we reserve the right to collect these fees through billing. If the court rules against the right of Cities to charge these fees, CRW wanted the option not to pay these fees. 
Humberston asked if there were limits on these potential fees and if CRW was charged, was this recoverable. Limits had not yet been confirmed but six-percent (6%) had been discussed and the City of Oregon City had discussed calling it a utility fee rather than a franchise fee; this was not yet confirmed. These fees would be a “pass-through” to CRW. These fees would only apply to those ratepayers under the jurisdiction of the City of Happy Valley.
Patricia Holloway, Ratepayer
Ms. Holloway said the agreement did not say CRW could reject the provision of water for an annexed area; it said CRW would provide water. She agreed with Ms. Kemper. When the Board signed this agreement, CRW would be committed to providing water to the City of Happy Valley and would be required to install the required infrastructure thereby increasing costs to the ratepayer.
McNeel said when new development goes into place, system development charges (SDCs) are applied to support that development and these charges are born by those within the development. There are places where SDC’s don’t cover 100% of the cost for development. While this had been the subject of many arguments, it remained that Cities had the ability to charge SDC’s as well as franchise fees.
Humberston, referencing Article 7, there was a 180-day notice to terminate the agreement and it didn’t require cause if it became burdensome to the District. 


MOTION CARRIED 4-1


Ayes:

Humberston, Kalani, McNeel, Sowa


Nays:

Sterling


Abstentions:
None

Agenda Item 4.0:
Project Acceptance:  Lawnfield Phase 3 – Fire Service Relocation, CIP 11-5123


This project involving relocating a fire and domestic waterline service to SE Lawnfield Rd and SE 98th Court related to the County’s reconstruction of Lawnfield Rd and had been completed. All work was constructed per the contract and CRW Standards with two change orders: 1) $40,950.00 required to accommodate the County’s request to modify project design for less impact to the owner; and 2) cost savings in the amount of $7,716.00 due to less site restoration and non-use of “Extra Work” item amending the total contract amount to $63,335.00

MOTION:
Ken Humberston moved the Board approve and authorize the Board President’s signature of the “Notice of Acceptance” for the Lawnfield Phase 3 – Fire Service Relocation, CIP 11-51223, which established the project completion date as November 14, 2013 


MOTION PASSED UNANIMOUSLY
Consent Agenda Item 1.0:  
Gross Payroll and Accounts Paid

MOTION:
Dave Mc Neel moved to approve the consent agenda as presented. Hugh Kalani  


seconded the motion.


MOTION CARRIED 4-1


Ayes:

Humberston, Kalani, McNeel, Sowa


Nays:

Sterling


Abstentions:
None

Agenda Item 5.0:
CRW Rules and Regulations:  Review of Fire Service Usage Policy


Referencing Chapter 13 for Standby Fire Protection Service Connections, CRW will charge that account for an estimate of the volume of water used when usage is detected on a fire service and will charge at the standard meter charge for that size meter. CRW has been charging estimated usage, but has not consistently charged at the higher rate for the standard meter charge. Of the 329 active accounts that have standby fire protection, four accounts have had fairly significant and continuous use through their fire service lines. This item was to notify the Board CRW will begin enforcing these rules. 

Sterling asked for the names of the four customer accounts; to protect customer privacy, CRW declined this information.
Agenda 6.0
Financial Report
As of October, accounts receivable ending balance was $600,000 less than August – the billing cycle of the year. Cash investment was at 9.29 million (LGIP and checking) not including interest in LGIP.  Bryck provided a 5-year revenue and expenditure comparison over prior years. In comparing, FY 2014 to FY 2013 for the quarter, CRW was 16.66% in to the budget. South Fork Water purchases were received late and expenditures were slightly up due to increases in water purchase, contract work was higher due to paving projects, legal bills were $23,000 higher than last year, insurance increased and computer upgrades at $25,000 were performed this year as outlined in the budget. Worker’s compensation, insurance premium deposit, HRA VEBA benefit and membership dues were paid one time earlier in the year. 

In response to McNeel referencing an article on government computer systems, CRW systems were behind for software upgrades and staff’s practice was to hold off as long as possible. Many of the documents received from other agencies could not be opened because their software was more. This year funds were in the budget to update software and Field Operations staff was now able to retrieve information from I-Pads rather than frequently travel to and from the office with the intent to gain efficiencies.
Agenda Item 6.0: 
General Manager’s Report
· IT Upgrades:   Upgrades began with Engineering and recent upgrades were for the rest of staff. The fiber optic link from the administration building to the operations/treatment building had been completed.
· Staff Activity: Management has worked on strategic and operational planning with the remainder of the time spent on legal issues related to complaints filed by former Commissioners. A total of five legal complaints. 
1. Oldest complaint – Anti-SLAPP suit is in the Oregon Court of Appeals

2. Commissioner Appointments – This suit is in the Oregon Court of Appeals

3. Contest of the May 2013 Election:  Hearing is scheduled in Circuit Court  for November 12, 2013

4. Violation of First Amendment Rights by former Commissioner Holloway:  This suit is filed in Federal District Court but parties have not yet been formally notified.

5. Libel and Slander Suit:  filed against former Commissioner Kehoe by former Commissioner Mitchell

· Board Work Session:  Board, staff and FCS rate consultants met to continue discussion on current and future CIP projects and additional revenue requirements needed to fund these projects. The next work session is scheduled for November 25th.
· Meeting with City of Happy Valley:  Discussion had occurred above.
· Records Requests by Commissioner Sterling:  The prior Board had adopted a policy regarding records requests by CRW Commissioners. As Custodian of Records, Moore had waived the charges for the current requests, but was asking the Board for direction on future requests.
Sterling asked Moore what authority or rationale he had for legal fees being paid by the District on behalf of the libel and slander lawsuit filed by former Commissioner Mitchell.
Moore declined to provide the specifics on the lawsuit and had summarized it only.
Agenda Item 9.0
Public Comment


Cyndi Lewis-Wolfram
Ms. Lewis-Wolfram thanked Sowa for trying to ensure communications were respectful. She asked if he would also encourage Board members to keep their voices down so it didn’t sound like they were attacking someone.  Even if there was disagreement, they could maintain respectful communication.
Brian Johnson

Mr. Johnson said nothing had changed. Board members that claim they champion the ratepayers were those that cost ratepayers the most. He thanked new Board members for putting up with what was going on for the ratepayers. Regarding the SDCs, when you trying to make money you may also have to take on the SDCs but it’s what everyone else was doing. He asked for the total legal fees were for this year compared to last year.
Moore said this year legal fees were approximately $99,000. He did not have the numbers in front of him for last year.
Barbara Kemper, Ratepayer

She thanked the Board for reconsidering coverage for former Commissioners. Just because a board member was accused of acting outside of their role or scope doesn’t mean it’s true. Slander is only slander if it’s not true.
Agenda Item 10.0
Commissioner Business – Reports and Reimbursements

Due to recent legal actions, the Board required an executive session to discuss them. The Board would determine a day that worked best.
Sterling asked the Board for confirmation on his being excluded from executive sessions. Sowa confirmed this action. This action was taken due to his violation of Board policy. If he continued to violate Board policy, other remedies would be pursued.

Sowa reminded the Board to submit their reimbursements for the month.

Regarding the well, Humberston recalled CRW stopped using the well based on the recommendation of the Water Quality manager due to the mixture of water and that the quality of water was comprised.
Moore confirmed.

Sterling believed the statements made by the Water Quality Manager were not documented and there was no foundational research behind the recommendation.

Meeting adjourned at 7:48 pm
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